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IN THE COURT OF QUEEN'S BENCH OF NEW BRUNSWICK 

TRIAL DIVISION 

JUDICIAL DISTRICT OF MONCTON 

Citation: 2013 NBQB 328 
Date: 2013110104 

BETWEEN: 

SWN RESOURCES CANADA INC., 

. M/C/663/'13 

Plaintiff/Applicant, 

..:..and -

LORAINE CLAIRE, JIM PICTOU, SEVEN BERNARD, 
JASON OKAY, GREG COOK, WILHELMINA ("WILLI") 
NOLAN, MELANIE ELWARD, ANN POHL,RACHEL 
DAIGLE, SUZANNE PATLES, JOHN DOE and JANE D'OE, 

Defendants/Respondents. 

DECISION 

BEFORE: Mr. Justice George S. Rideout 

AT: Moncton, New Brunswick 

DATE OF HEARING: October 3,2013 

DATE OF DECISION: October 4,2013 

APPEARANCES: Matthew T. Hayes, on behalf of the Plaintiff/Applicant 
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Rideout, J. 

[1] The Plaintiff/Applicant, SWN Resources Canada Inc., has given an ex 

parte Notice of Preliminary Motion against the Defendants/Respondents 

Loraine Clair, Jim Pictou, Seven Bernard, Jason Okay, Greg Cook, 

Wilhelmina ("Willi") Nolan, Melanie Elward, Ann Pohi, Rachel Daigle, 

Suzanne Patles, John Doe and Jane Doe requesting the following: 

ORDER SOUGHT: 
1. Pursuant to the Rules of Court, N.B. Reg. 82-73, rr. 40.01(b), 

40.02 and 40.05, an interlocutory injunction in the form attached 
hereto as Schedule 'A'/Annex "A"; and 

2. Such further and other relief as this Honourable Court may 
deem just. 

GROUNDS TO BE ARGUED: 
1. The Applicant is duly licensed by the government of the 

Province of New Brunswick to conduct geophysical exploration 
upon certain lands and sites in New Brunswick, including sites 
in the vicinity of Rexton, Kent County, and upon other lands in 
Westmorland and Kent Counties; 

2. Pursuant to its licenses, the Applicant conducts geophysical 
exploration activities at these sites and upon the roads, streets 
and -highways adjacent. thereto. The Applicant's exploration 
a~tivities are associated with hydraulic fracturing and the oil 
and gas industry; 

3. The Applicant has expended significant sums to prepare for and 
conduct its explorations. At its great expense, the Applicant has 
mobilized to New Brunswick at and near the exploration sites a 
large contingent of highly expert technical personnel, 
equipment operators, suppliers and other individuals 
(collectively, the Applicant's "personnel") and, in addition, 
sophisticated (and expensive) technical equipment and mobile 
heavy machinery which are essential to the Plaintiff's 
operations (collectively, the Applicant's "equipment"); 

4. The Applicant maintains a storage facility and staging area for 
its personnel and equipment off of Route 134 in Rexton, Kent 
County (the "staging area"); 

5. The Respondents are persons presently blocking the 
Applicant's access to and from this staging area and 
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blockading Route 134 and/or orchestrating and responsible for 
such blockades; 

6. The Respondents' present activity is a continuation of similar 
previous activity and the Respondents have made it known and 
it can be reasonably inferred that they intend to continue their 
activities at the staging area and on Route 134; 

7. The Respondents' conduct is unlawful physical interference 
with persons and property; 

8. The Respondents, individually and as a group, took such 
actions to interfere with the Applicant's licensed exploration 
activities and to create mischief and nuisanGe so as to prevent 
the Applicant's personnel and equipment leaving the staging 
area to travel along Route 134 and then to the Applicant's 
exploration· sites. The Respondents' ongoing activities are 
intentionally designed to disrupt the Applicant's lawful activities 
and the Respondents have done so; 

9. The Respondents' ongoing activities risk life and safety and 
endanger the Respondents themselves, the Applicant's 
personnel and the travelling public in and about the staging 
area and in Rextonand along Route 134; 

10. The Respondents' ongoing activities amount to public 
nuisance, trespass to property, trespass to chattels and tortious 
interference with the Applicant's lawful activities; 

11. The Respondents' ongoing activities constitute unlawful 
assembly, intimidation and mischief contrary to the Criminal 
Code, R.S.C. 1985, c. C-46, ss. 63, 423 and 430; 

12. The Respondents' ongoing activities is contrary to the Motor 
Vehicle Act, R.S.N.B. 1973, c. M-17, sections 192, 194, and 196; 

13. The Respondents' activities, if allowed to continue, will cause 
the Applicant to suffer substantial loss and damage. The 
Applicant has significant future and unconditional liabilities to 
the government of the Province of New Brunswick, contractors, 
suppliers and others in respect of its exploration activities; 

14. The Applicant has posted significant non-refundable security to 
the government of the province of New Brunswick in order to 
engage in exploration in New Brunswick. The security pertains 
to completion of the Applicant's work program; 

15. The Applicant intends to work seven (7) days per week in order 
to accomplish its exploration program and to this end the 
Applicant has made significant financial commitments to 
personnel and equipment. The Respondents' ongoing activities 
have had and will continue to have an immediately detrimental 
effect on the Applicant's ability to complete its exploration 
program and to complete its program on schedule; 
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16. As a direct result of the Respondents' ongoing activities, the 
Applicant is and will be unable to continue its exploration 
activities in New Brunswick and the Applicant will sustain 
substantial wasted expenditures, lost time and the inability to 
conduct its business in an environment where personal security 
can be reasonably maintained. The public of New Brunswick 
will also lose the valuable geophysical data which the Applicant 
is gathering; 

17. It is just and convenient to issue an interlocutory injunction as 
annexed hereto as there is a serious issue to be tried, the 
Applicant has and will continue to suffer irreparable harm as a 
result of the Respondents' actions, and the balance of 
convenience weighs in the favour or granting the order sought; 
and . 

18. Service of the within Notice of Preliminary Motion and 
supporting affidavits is impractical and the delay necessary to 
effect such service would entail serious consequences for the 
Applicant,its employees and agents, contractors and suppliers 
and the general public. 

STATUTORY AUTHORITIES AND RULES TO BE RELIED ON: 
The Applicant relies on the Rules of Court, supra, rr. 1.03(2), .1.08, 
2.01, 2.02, 2.04, 37.04(2), 40.01(b),40.02(1), 40.05, 61.01 and 61.06; 
the Judicature Act, R.S.N.B. 1973, c. J-2, ss. 21 and 33; the Criminal 
Code, supra, ss. 63, 127,423 and 430; the Oil and Natural Gas Act, 
S.N.B. 1976, c. 0-2.1, ss. 8, 9(2)(a), 9(2)(b), 15(2) and 21; Geophysical 
Exploration Regulation - Oil and Natural Gas Act, N.B. Reg. 86-191, 
ss. 39 and 40; Licence to Search and Lease Regulation - Oil and 
Natural Gas Act, N.B. Reg. 2001-66, ss. 4(2), 8, 8.2 and 10; the Motor 
Vehicle Act, R.S.N.B. 1973, c. M-17, ss. 104, 170(1) and 174(2), and; 
the Highway Act, R.S.N.B. 1973, c. H-5, ss. 44.1(13) and 69(1)(h). 

FACTS 

[2] The facts supplied to the Court were contained in two affidavits: one by 

Gary Fleiger, sworn to on October 1, 2013, and the other by Christopher 

Cainsford-Betty, sworn to on October 2, 2013. I am setting out both 

affidavits in their entirety: 

GARY FLEIGER 

1. I am a Supervisor with Industrial Security Limited presently 
stationed at the staging area of SWN Resources Canada Inc. on 
Route 134 in Rexton, Kent County, and as such I have personal 
knowledge of the facts deposed to herein except where 
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otherwise stated but in such cases I have stated the source of 
my information and belief and I verily believe such facts to be 
true. 

2. Industrial Security Limited is the security contractor for SWN 
Resources Canada Inc. (the "Applicant"). 

3. The staging area is a fenced-in area which contains the 
Applicant's equipment and the equipment of its contractors. 
This includes fifteen (15) trucks, two (2) passenger SUVs, three 
(3) half-ton pick-ups, two (2) tandem trailers, one (1) truck with 
an enclosed area on the back containing equipment to read 
seismic data, five (5) Vibroesis trucks, three (3) .one tonne 
trucks with racks carrying seismic equipment, twenty-six (26) 
wooden crates containing geophones and batteries (seismic 
equipment) and two (2) portable light standards. My company 
also has four (4) trucks in the staging area. 

4. There is one (1) narrow dirt road out of staging area. The road 
goes through a locked gate and then to Route 134. There is no 
other vehicle access to and from the staging area except for 
this road. 

5. On ,or about September 28, 2013, protestors abandoned a 
vehicle in front of the gate. At the time of executing this 
affidavit, the truck is still there. I notified the RCMP on 
September 28, 2013, that the truck was there and a tow truck 
was called. However, the protestors confronted the tow truck 
o'peratorand the tow truck left. The vehicle is still in frontof the 
gate. The protestors rammed another vehicle and a tow truck 
driver arrived and the protestors confronted him as well. This 
vehicle was able to be removed. 

6. No vehicles can move out of the staging area as a result of this 
truck in front of the gate. 

7. Just up Route 134 from the gate, large trees were cut down and 
fell onto the road. A number of protestors are camped upon the 
road by the trees. They have lit fires and erected "anti-fracking" 
signs. The RCMP has closed Route 134. No vehicles can pass. 
There are protest activities down Route 134. 

8. None of the Applicant's equipment has been able to leave the 
staging area since September 28, 2013. The Applicant has 
completed no work since September 28,2013. 

9. Intense protests have continued since September 28,2013. 

10. Many more protestors arrived on Sunday, September 29, 2013. 

11. On October 1, 2013, there were approximately 200 protestors in 
and about the gate for the staging area and on Route 134 in the 
vicinity of the staging area. 

12. Myself and my staff cannot leave the staging area very easily or 
sometimes at all. We have shift changes and when we are able 
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to change out security guards. There are eight (8) guards in 
here at one (1) time and we cannot leave easily once we are in 
here. 

13. One (1) of my employees has repeatedly receives threats, 
including threats of death and bodily harm. I myself have been 
threatened with comments like "this is the last face you'll see", 
"Better call your loved ones", "This could be it, it's your own 
fault, your family will hate you for what you've done because 
you won't be home" and the "fence is only up because we have 
not received the order to take it down yet". These threats are 
made to us with megaphones which reach into the staging area. 

14. I can observe that some of these protestors are First Nations 
people who identify as "warriors". . 

15. I can name the following individuals who have identified 
themselves to me or my staff as "ranking officers of the Warrior 
Society": Lorraine Clair, Jim Pictou, Seven Bernard and Jason 
Okay. . 

16. I make this affidavit in support of the Applicant's request for an 
interlocutory injunction. 

CHRISTOPHER CAINSFORD-BETTY 

1. I am a Staff Operations Geophysicist for Southwestern Energy 
Company, parent company of SWN Resources Canada, Inc. (the 
"Applicant"), and as such I have personal knowledge of the 
facts deposed to herein except where stated that I have 
knowledge by way of information and belief but in such cases I 
verily believe such facts to be true and have stated the source 
of my information and belief. I am authorized to make this 
affidavit on the Applicant's behalf. As Staff Operations 
Geophysicist, I am responsible for overseeing all logistical 
aspects of the Applicant's geophysical exploration activities in 
New Brunswick. 

2. In 2010, Southwestern Energy Company, the Applicant's parent 
company, was the successful bidder in a tender for licenses to 
search certain lands in connection with the oil and gas industry. 
The Applicant's parent company r~ceived from the government 
of the Province of New Brunswick licenses to search numbered 
10-01 to 10-32 in respect of certain lands in the Province of New 
Brunswick. The licenses to search were then transferred to the 
Applicant as set out in the 'Correction of Granting Documents' 
executed by the Minister of Natural Resources on July 29, 2010, 
a true copy of which is attached hereto as Exhibit 'A'. 

3. For each year it conducts geophysical exploration under its 
licenses to search, the Applicant is required to obtain a 
geophysical license and a geophysical permit. The fatter permit 
pertains to the operation of geophysical equipment. Attached 
hereto and marked Exhibit '13' are true copies of the Applicant's 
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geophysical license and geophysical permit for the 2013 and 
2014 exploration seasons. 

4. The Applicant, pursuant to its license and permits, is presently 
exploring a number of sites in New Brunswick. Exploration 
includes seismic testing in search of underground deposits of 
shale gas. 

5. The Applicant's geophysical license and permit provides for the 
Applicant conducting a 2D seismic program. Seismic is the 
process of imaging the rocks that exist beneath the surface of 
the earth in order to help understand the structure of potential 
oil and gas reserves. On paved and dirt road sections of the 
program the Applicant and its contractors use heavy vehicles, 
called Vibroseis trucks, in order to generate sound signals used 
for creating images of the rock layers. The trucks move slowly, 
block one (1) lane of travel and stop frequently. The Applicant 
obtained consent of the Department of Transportation and 
Infrastructure to operate its equipment upon the roads, streets 
and highways where the Applicant conducts testing. The 
Applicant is responsible for public safety on the roads in and 
about its testing. 

6. As part of its successful bid, the Applicant offered two Work 
Commitments totaling $46,884,916.69 in respect of exploration 
activities in the 2010, 2011 and 2012 seasons. Attached hereto 
and marked Exhibit 'c' are true copies of the Work 
Commitments the Applicant tendered to the Province. 

7. Upon entering into the Work Commitments, the Applicant was 
required to and did deliver to the government of the Province of 
New Brunswick a bond in the amount $100,000.00. 

8. Also upon entering into the Work Commitments, the Applicant 
was required to and did deliver to the government of the 
Province of New Brunswick a sum of $152,881.26 for license 
rentals and $2,344,245.83 as non~refundable deposits (5% of the 
Work Commitments' value). 

9. Further, the Applicant was also required to deliver and did 
deliver to the government of the Province of New Brunswick a 
Promissory Note in respect of each Work Commitment. The 
Promissory Notes represent riinety~five percent of the Work 
Commitments for a total of $44,540,670.83. 

10. In previous exploration seasons, the Applicant executed 
consulting services agreements with geological, geophysical, 
engineering, security and other contractors and suppliers 
(collectively the Applicant's "personnel") to carry out 
exploration under its licenses to fulfill its Work Commitments. 
Under these agreements, the Applicant has paid significant 
sums for highly trained technical expertise and equipment. 
Mobilization and security costs have been significant. The 
Applicant has again retained this personnel and equipment for 
the 2013 exploration season and is contractually required to 
make similar expenditures in New Brunswick this year. 
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11. In total, the Applicant has expended to date a minimum of $20 
million on its New Brunswick operations. 

12. As a result of the planned opposition to its operations in New 
Brunswick, the Applicant was required to and did retain security 
forces to protect its personnel and equipment. This is not a 
normal industry practice. The Applicant has had a large and 
expensive security team in place since coming to New 
Brunswick. 

13. The Applicant's personnel and equipment mobilize throughout 
New Brunswick each day. For this purpose, the Applicant has 
maintained storage sites and staging areas. In autumn, 2013, 
the Applicant opened a staging area off of Route 134 in Rexton, 
Kent County, near Route 134's intersection with Highway 11. 
Attached hereto and marked Exhibit '0' is a true copy of a 
report from the Service New Brunswick Planet website as to this 
location, which bears PID 25277062. The Applicant leases this 
land from JD Irving Ltd. 

14. The Applicant's equipment, including is Vibroesis trucks and 
other sophisticated and expensive mobile equipment, pick-up 
trucks and supplies, are stored at this location. Attached hereto 
and marked Exhibit 'E' are true copies of photographs of this 
staging area which were taken by my security team. The staging 
area is also depicted in photographs amongst the pages of 
Exhibit 'G', below, to this my affidavit. 

15. During the 2011 seismic season, opposition to the Applicant's 
exploration activities resulted in the Applicant's equipment and 
equipment belonging to its subcontractors being vandalised, 
stolen and tampered with. Protestors established a blockade of 
vehicles which prevented the Applicant and its subcontractors 
from entering or leaving the exploration area. The Applicant's 
employees and its subcontractors' employees were threatened 
and one (1) employee was physically assaulted. 

16. As a result of these activities and the significant safety 
concerns they created, in early August, 2011, the Applicant 
prematurely ended its 2011 exploration activities. The Applicant 
was unable to acquire approximately 25% of the exploration 
program's seismic data which was critical information. 

17. The Applicant suspended its 2012 explorations without 
performing any of its work scheduled for that year. This was 
due to regulatory uncertainty and planned opposition similar to 
that in 2011. The Applicant lost the entire 2012 exploration 
season. 

18. By the end of 2012, the Applicant completed very little of the 
work that had been planned for 2010, 2011 and 2012. 

19. In December, 2012 the Province extended each of the 
Applicant's licenses to search for two additional one year 
terms. The Work Commitment completion date is now March, 
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2015. Attached hereto and marked Exhibit 'F' are true copies of 
the renewals for each license to search for each additional one 
year term. 

20. The Applicant is now required to complete virtually all of the 
Work Commitments in two seasons (2013 and 2014) instead of 
three seasons (2010, 2011 and 2012). The Applicant is 
attempting to work seven (7) days per week. 

21. The Applicant's exploration activities in 2013 have been met 
with resistance similar to the events of 2011. Most problematic 

. for the Applicant's work in 2013 is the ongoing and reoccurring 
nature of the protests. 

22. The Applicant incurs significant losses each hour that it cannot 
continue its operations. Geophysical operations cost the 
Applicant approximately $3,000.00 per hour for the vehicles and 
the crew to service the vehicles. Furthermore, the Applicant 
incurs costs for security, road safety and vehicle control crews, 
engineers, rental vehicles, and other similar costs which total 
approximately $2,000.00 per hour. Therefore, the hourly cost of 
the Applicant's operations totals a minimum of approximately 
$5,000.00. 

23. In addition, the Applicant's equipment, specifically geophones, 
were vandalized. Batteries from this equipment were stolen and 
lines were cut. In one incident on the pick-up trucks used by the 
Applicant's personnel was extensively damaged. Its windshield 
and windows were smashed, dents were made in a door panel 
and the step up into the truck was broken. A drill rig costing 
$380,000.00 was burnt to the ground. 

24. As a direct result of the above protests, theft, damage and the 
continuing threat of other and further incidents, and the serious 
safety concerns they created, the Applicant suspended 
operations in New Brunswick for a total of eleven (11) days in 
June and July and on other days work was halted for several 
hours at a time. The Applicant halted operations completely in 
and August and for most of September, 2013. The Applicant has 
attempted to re-commence its exploration activities in late 
September, 2013. 

25. On September 25, 2012, the Applicant was working on Route 11 
and was confronted by protestors and due to safety concerns 
the Applicant ceased operations for that day. 

26. At about this same time, the Respondents began organizing a 
protest on Route 134 at the Applicant's staging area. I have 
monitored social media sites as to' protests against the 
Applicant and in this regard and I and attach hereto as Exhibit 
'G', a print-out from the Facebook page of "Shale Gas Alerts 
New Brunswick". This was retrieved and printed on October 1, 
2013. Mr. Cook is a moderator or administrator ofthis webpage. 

27. Comments posted on this webpage include: 
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1) "The gate to the sanctuary of the SWN mechanical snakes 
(Rexton) poised to strike Kouchibouguac National Park of 
Canada SOON. pis stay tuned". This comment also includes 
a photograph, of the entrance of the staging area; 

2) "We have decided that these thumpers needs to be stopped 
now and if we prevent them from leaving that compound 
then we will need the support to do this. This is not a one 
day event but a 24hr blockade and surveillance of that 
Compound, we will need supplies like food, water, firewood 
and whatever you can bring, but most important is your 
presence if we are gonna stop SWN from fracking ... "; 

3) "Let's not miss the fun today at Rexton, Fortress SWN -
compliments of their Lordships Irving. This is where the 
'thumper trucks', geophones and other arsenal of the 
'Hannibal' corporate invaders are parked"; 

4) "Let's build a fence around their fence and trap them like 
rats would you hold a human fence with me?" "Sure 
would ... ", "Hell yeah", "Great Idea!"; 

5) "The protest will escalate when the object is most 
vulnerable"; 

6) "Its not ladders we should take it More call like grenades 
10101 just a think I would do ... lol or even throw fire crackers 
over tha fences"; 

7) "I could see all the trucks park each side y side ... Let's all go 
scare the shit out of them ... "; 

8) "Isn't it moose hunting season???" "Yes, it's moose 
hunting season and the way these people act, someone 
could get shot", " ... One guy is dressed in army fatigues", 
"He may be one of us. Please don't shoot him/her ©", "Well, 
I don't agree with shooting anyone!!!!", "Neither do we ... ", 
"No just scaring that shit out of them"; 

9) "That's dumb why wait for them to start drilling why not 
smash the shit out of their equipment so they don't get to 
that stage you know what I mean to hell with being peaceful 
what does that even prove it is obvious we don't want it 
here so let's just stop them indefinitely", "We know what 
you mean but you should delete your comment because it 
might incriminate you", "it's all right incriminate away 
protesting isn't getting anywheres action has to be ,taken 
then and only then will we see progress", "I don't know the 
law, but I'm just saying, if someone was to see what you 
wrote. Better off not writing things like that in a 
public.forum. It's up to you", "im ok I don't care who reads it 
meant what I said not taking it back now", "Peaceful or not 
everyone their tactics and if someone know his personal 
boundary that is up to them to associate and act to the best 
of their consciousness"; 



, . ,...10 -

10) "Time for the warriors to start taking machines hostage, this 
has GOT TO STOP!!!"; 

·11) "ALERT! Peaceful protestors Needed NOW 11:15arn 
Monday 29 Sept 2013. Highway 11 near Kouchibouguac 
National Park of Canada. Need to slow down swn as much 
as we can, not a 1 day event either, need all peaceful 
protestors to go out everyday". 

28. If the Applicant is unable to complete all of the Work 
Commitments, together with forfeiting significant amounts 
under the Promissory Notes, the Applicant could very well lose 
all opportunities to participate in the extraction of natural gas in 
New Brunswick. This loss would be significant to the Applicant 
and cannot be quantified. 

29. The exploration of the geophysical environment has a direct 
benefit to the public. Allowing the Applicant to proceed to 
conduct seismic exploration will result in New Brunswick 
receiving significant data about the province's geophysical 
properties' 

30. Allowing the protest to continue in the. same manner will put the 
entirety of the geophysical exploration program in danger of 
cancellation. The damages are not easily calculable. The public 
of New Brunswick will also lose the ability and commitment of 
the Applicant to collect geophysical data. 

31. Most importantly, it is my opinion that the protest is 
jeopardizing the health and safety of the general public, the 
Applicant's personnel and the protestors and that an immediate 
resolution to this situation is required. 

32. I make this affidavit in support of the Applicant's request for an 
interlocutory injunction. 

[3] At the hearing of this matter, Counsel for the Applicant gave the Court an 

update from the date of the affidavits to the hearing date. lam setting out 

the information which was provided to the Court: 

At present we don't know the number, but it's less than 200, it's -
we think it's around 70, but a person can't step out of the 
compound to count. The trees are still down, apparently a camper 
has been brought in. It's apparently across from a high school, so it 
increases in number during the lunch hour and after school. As of 
last evening the protestors advised as of last nite that there would 
be no more shift changes allowed because the Industrial Security 
Limited staff was coming in and out through the woods, and that 
has been stopped by the protestors now. 
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ISSUE 

[4] Should an interlocutory injunction be granted? 

ANALYSIS 

[5] . Rules 40.01 and 40.02(1) and (2) provide: 

40.01 When Motion May be Made 

A request for an interlocutory injunction or mandatory order, or for 
an extension thereof, may be made 

(a) before commencement of proceedings, by preliminary motion, 
and 

(b) after commencement of proceedings, by motion, but 

in the former case, the request may be granted only on terms 
providing for commencement of proceedings without delay. 

40.02 Where Motion Made Without Notice 

(1) Subject to section 34 of the Judicature Act, where a motion 
under Rule 40.01 is made without notice, an injunction may be 
granted for a period not exceeding 10 days. 

(2) Subject to paragraph (3), a motion to extend an injunction may 
be made only on notice to all parties affected by the order 
sought. 

[6] I have not set out the provision of other legislation mentioned in the 

Applicant's -motion. Suffice to say tlie provisions relate to the powers of the 

Court to grpnt injunctions and governments to control the highways, 

mineral explorations and criminal law matters. 
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As Robert J. Sharpe states in his loose-leaf edition of Injunctions and 

Specific Performance at page 202 and 203, section 2.25: 

2.25 Ex parte injunctions are typically made for a strictly limited 
time.As stated by the Manitoba Court of Appeal, "in no case 
should an ex parte injunction be given for an indefinite 
period. It should be limited until the shortest possible time 
so that notice can be given to the parties affected by it ... 
[E]very ex parte injunction should be interim". The moving 
party is required to notify the affected party and to bring a 
further motion to have the injunction continued. The party 
affected by an ex parte order is entitled to present its case 
after receiving notice of the order, either by way of motion 
to set aside the ex parte order, or on the hearing of the 
motion to continue the ex parte order. The judge hearing the 
contested motion deals with the matter "not as a mere 
appeal from the former order, but as an original substantive 
application ... the question on such a motion is not alone 
whether the order ought or ought not to have been made, 
but also whether, having been made, it should be rescinded 
or varied". [ ... ] 

[ ... ] 

Also at 2.40: 

2.40 A party seeking an ex parte order is required to make full 
and frank disclosure of all material facts. [ ... ] 

[8] The author also references the different types of injunctions, namely, 

prohibitive or mandatory. In my view, this is a request for a prohibitive 

injunction requesting that the Respondent be prohibited from doing certain 

acts which are interfering with the rights of the Applicant. Mandatory 

injunctions require a Respondent to take a positive course of action. There 

is a heavy burden upon an Applicant in a mandatory injunction but both 

follow a similar three-part test as set out in RJR-MacDonald Inc. v. 
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Canada (Attorney General) [1994] 1 S.C.R. 311. The well-known 

decision requires that: 

a) an appellant demonstrate there is a serious issue to be tried; 

b) an applicant must demonstrate that irreparable harm will result if an 

injunction does not issue; and 

c) the balance of inconvenience to the parties. 

a} Serious matter to be tried 

[9] It is the view of many that the threshold for this particular factor is low. 

Essentially, it has been held that if the matter is not vexatious or frivolous 

that· this factor has been met. In Leby Fixtures & Interiors Ltd. v. The 

Bank of Nova Scotia, 2006 NBCA 93 (Canlii); [2006] N.B.J. No. 383, the 

New Brunswick Court of Appeal stated at paragraph 32: 

The first part of the three-stage test is the determination of whether 
Leby Fixtures' action against the Bank raises one or more serious 
triable issues. It is not the function of the Court at this stage to 
determine whether Leby Fixtures might succeed in its action. The 
threshold has been described as a low one (see Sunny Corner 
Enterprises Inc. v. St. Anne Industries Ltd. (2005), 286 N.B.R. (2d) 
19, [2005] N.B.J. No. 203 (QL), 200~ NBCA 54, at para. 14 and the 
cases cited therein). In Canada East Manufacturing this Court 
described the first stage of the test in the following words (at para. 
9): 

• There is no requirement that a reasonable prospect of 
succeeding be established ... In RJR-MacDonald Inc., the 
Supreme Court of Canada stated at 337-38: 

• What then are the indicators of "a serious question to 
be tried"? There are no specific requirements which 
must be met in order to satisfy this test. The threshold 
is a low one. The judge on the application must make 
a preliminary assessment of the merits of the case. '" 

• Once satisfied that the application is neither vexatious 
nor frivolous, the motions judge should proceed to 
consider the second and third tests, even if of the 
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opinion that the plaintiff is unlikely to succeed at trial. 
A prolonged examination of the merits is generally 

. neither necessary nor desirable. 

See also Imperial Sheet Metal Ltd. v. Landry, 2007 NBCA 51 (Canlii); 

[2007] N.B.J. No. 226. 

[10]' If this matter was for a mandatory injunction, it is usual that the first factor 

is at a higher threshold. In that situation, the case should be a prima facie 

case with an excellent chance of success should the matter proceed to 

trial. As I view the law, the Applicant has, at this stage, established a 

strong prima facie case with a very good chance of success. The 

Government of New Brunswick has granted licenses to. carry out the work 

that the Respondents are opposed to and for which they have been taking 

the steps of blocking roadways and entrances to private property. Given 

the approach taken by the Respondents, I believe the Applicant has 

established the first factor whether it is a prohibitive injunction, which 

believe it is, or a mandatory one. 

b) Irreparable harm 

[11] The Applicant submits that they have lost substantial sums of money both 

due to delays and to damages which have occurred to its equipment. 

Clearly, the Respondents are associated with the delay but there is no 

proof that they are associated with the damage to equipment which has 

occurred. 
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[12] The law is, in my view, clear that if an award of damage would be an 

adequate remedy, then an injunction should not be granted. The Court of 

. Appeal of New Brunswick stated in Landry, supra, at paragraphs 28-30: 

28 A finding of irreparable harm to the plaintiff is not a condition 
precedent to the granting of injunctive relief. In other words, it 
is not a threshold test and, therefore, it is unnecessary to 
identify the appropriate standard of proof. In some cases, the 
evidence of harm may be overwhelming or unanswerable. In 
others, there may be a nagging doubt. In both circumstances, it 
is both wise and necessary to complete the tri-partite analysis. 
Paragraph 78 of RJR-MacDonald supports this approach: 
"Unless the case on the merits is frivolous or vexatious, or the 
constitutionality of the statute is a pure question of law, a judge 
ona motion for relief must, as a general rule, consider the 
second and third stages of the Metropolitan Stores test." This 
p<:i'ssage suggests that once you get past the first stage in the 
analysis you should address both the second and third steps. 
The jurisprudence of this Court is consistent with this 
understahding: see Canada East Manufacturing Inc. v. Harvey 
and Maritime Wire Co. (1996), 183 N.B.R. (2d) 293 (C.A.), [1996] 
N.B.J. No. 552 (QL), and Melanson v. New Brunswick (Attorney 
General), [2006] N.B.J. No. 555 (C.A.) (QL); see also Justice 
Sharpe's text at page 2-35 and cases cited at notes 100 and 
100a. 

29 I am not suggesting that an applicant who fails to establish 
irreparable harm (for example, on a balance of probabilities) 
retains a realistic chance of obtaining injunctive relief. Far from 
it. What you are more apt to find is conflicting evidence with 
respect to the financial impact on a party if the injunction is or 
is not granted. In some cases, motion judges have no difficulty 
in concluding that the plaintiff will not suffer irreparable harm if 
the injunction application were dismissed. In other cases, the 
conflicting affidavit evidence may raise a serious but nagging 
doubt over whether irreparable harm to the plaintiff/applicant 
will result. For example, in Dominion R.efuseCollectors v. 
Thompson, [2003] N.B.R. (2d) (Supp.) No. 48 (Q.B.), [2003] N.B.J. 
No. 289 (QL), 2003 NBQB 305, the motion judge admitted that it 
was difficult to assess the former employer)s claim of 
irreparable harm. The motion judge concluded that there was a 
"possibility" of such and went on to consider the balance of 
convenience. Knowing that courts in New Brunswick are going 
to be presented with conflicting affidavit evidence, carefully 
crafted having regard to· the· legal principles set out in the 
jurisprudence, it is both wise and necessary to proceed to the 
third stage in the analysiS. 

30 In summary, so long as motion judges are not imposing a 
threshold test with respect to the question of whether the 
plaintiff will suffer irreparable harm and so long as they are 
prepared to proceed to the third stage of the tri-partite analysis, 
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and assess the potential harm to the defendant, no one can 
complain that the principles iI, RJR-MacDonaldhave not been 
respected. Whether the case for irreparable harm to the plaintiff 
is weak or strong, it is still necessary to turn to the third step in 
the analysis. 

[13] Sharpe, in his text Injunctions and Specific Performance, comments 

the words "irreparable harm" at pages 2-30 to 2-32: 

An essential factor in determining the appropriateness of an 
interlocutory injunction is "irreparable harm", a phrase familiar in 
equity jurisprudence. The remedies of Chancery were traditionally 
withheld, unless the plaintiff could show that the ordinary legal 
remedy in damages would be inappropriate or inadequate. In the 
context of preliminary injunctive relief; the phrase is given a more 
specific meaning, namely, that the plaintiff, before the trial, must 
show an immediate risk of harm th'at will occur before the case 
reaches trial and that cannot be compensated or remedied other 
than through the granting of an interlocutory injunction. The 
rationale for requiring the plaintiff to show irreparable harm is 
readily understood. If damages after trial will provide adequate 
compensation, and the defendant is in a position to pay them, then 
ordinarily there will be no justification in running the risk of an 
injunction pending the trial. 

[ ... ] 
While it is easy to see why the plaintiff should have to show 
irreparable harm, it is. difficult to define exactly what the phrase 
means. In RJR-Macdonald, the Supreme Court of Canada described 
irreparable harrll as follows: 

At this stage the only issue to be decided is whether a 
refusal to grant relief could so adversely affect the 
applicant's own interests that the harm could not be 
remedied if the eventual decision on the merits does not 
accord with the result of the interlocutory application. 

"Irreparable" refers to the nature of the harm suffered rather 
than its magnitude. It is harm which either cannot be 
quantified in monetary terms or which cannot be cured, 
usually because one party cannot collect damages from the 
other. Examples of the former include instances where one 

. party will be put out of business by the court's; where one 
party will suffer permanent market loss or irrevocable 
damage to its business; or where a permanent loss of 
natural resources will be the result when a challenged 
activity is not. The fact that one party may be impecunious 
does not automatically determine the application in favour 
of the other party who will not ultimately be able to collect 
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damages, although it may be a relevant. (references 
omitted) 

Typical cases in which irreparable harm is likely to be found are 
those where the act complained of would put the party out of 
business, prevent the gaining of livelihood or cause irrevocable 
damage to reputation or professional standing. [ ... ] 

[14] The affidavit of Gary Fleiger gives details of some of the damages which 

have occurred. In addition, there have been threats of personal injury or 

death. Finally, the Applicant has not been able to carry out its contractual 

obligations. 

[15] The Court has no evidence of the financial position of the Respondents. 

Suffice to say, but the damages could be in the millions of dollars, all of 

which, in my view, establishes the Applicant has irreparable harm. 

c) Balance of convenience 

[16] In Leby Fixtures, supra, the New Brunswick Court of Appeal commented 

on the factor of "balance of convenience" at paragraph 43: 

In RJR-MacDonald, the Supreme Court said this about the third 
stage of the three-stage test (at paras. 62-63): 

• The third test to be applied in an application for 
interlocutory relief was described by Beetz J. in 
Metropolitan Stores at p. 129 as: "a determination of· 
which of the two parties will suffer the greater harm from 
the granting or refusal· of an interlocutory injunction, 
pending a decision on the merits". In light of the relatively 
low threshold of the first test and the difficulties in 
applying the test of irreparable harm in Charter cases, 
many interlocutory proceedings will be determined at this 
stage . 

• The factors which must be considered in assessing the 
"balance of inconvenience" are numerous and will vary in 
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each individual case. In American Cyanamid, Lord Diplock 
cautioned, at p. 408, that: 

• lilt would be unwise to attempt even to list all the 
various matters which may need to be taken into 
consi.deration in deciding where the balance lies, let 
alone to suggest the relative weight to be attached to 
them. These will vary from case to case . 

• He added, at p. 409, that "there may be many other special 
factors to be taken into consideration in the particular 
circumstances of individual cases." 

[17] Sharpe, in his text, goes on to comment on the topic of Balance of 

Convenience at pages 2-54 to 2-55: 

(7) Balance of convenience 

Under the rubric of "balance of convenience", the courts have 
considered an indefinable array of elements~ This factor formed 
Lord Diplock's fourth proposition in American Cyanamid: "It is 
where there is doubt as to the adequacy of the respective remedies 
in damages available to either party or to both, that the question of 
balance of convenience arises." The factors here are so various 
that it "would be unwise to attempt even to list [them] ... let alone to 
suggest the relative weight to be attached to them". However, Lord 
Diplock suggested two general principles. Where all else is equal, 
"it is a coLinsel of prudence to ... preserve the status quo". 
Secondly, his Lordship observed that the assessment of where the 
balance of convenience lies is significantly affected by the "extent 
to which the disadvantages to each party would be incapable of 

. being compensated in damages in the event of his succeeding at 
the trial". The questions of "irreparable harin" and balance of 
convenience are difficult to quantify in monetary terms. Apart from, 
and in addition to, the risks of monetary loss and gain, what will be 
the relative impact upon the parties of granting or withholding the 
injunction? Does the benefit the plaintiff will gain from preliminary 
relief outweigh the convenience to the defendant of withholding 
relief? Is the inconvenience to the defendant, should the injunction 
be granted, more substantial than the inconvenience the plaintiff 
will suffer if relief is withheld? "[W]hich of the two parties will suffer 
the greater harm from the granting or refusal of an interlocutory 
injunction pending a decision on the merits"? Would the injunction 
prejudice the public interest or the rights of parties not before the 
court? Would withholding the injunction result in an injustice? 



, , 
-19 -

[18] There have been comments by others that the evidence required for the 

factor of irreparable harm and balance of convenience is often the same 

and these two factors sometimes become blended. 

[19] Sharpe comments at 2-60 and 2-61: 

Although reference has been made throughout the discussion to 
the American Cyanamid formula, it now seems clear that neither it 
nor its adoption by the Supreme Court of Canada should be applied 
mechanically. As already noted, there has been a significant retreat 
from the assertion that consideration of the merits should never 
play an important role. The seeming rigidity of the remaining items 
in the formula is also regrettable, and the direction given by 
Cyanamid and RJR-MacDonald should be seen as guidelines rather 
that [sic] firm rules. The terms "~rreparable harm", "status quo" and 
"balance of convenience" do not have a precise meaning. They are 
more properly seen as guides which take colour and definition in 
the circumstances of each case. More importantly, they ought not 
to be seen as separate, water-tight categories. These factors relate 
to each other, and strength on one part of the test ought to be 
permitted to compensate for weakness on another. The Manitoba 
Court of Appeal has quite properly held that "it is not necessary ... 
to follow the consecutive steps set out in the American Cyanamid 
judgment in an inflexible way; nor is it necessary to treat the 
relative strength of each party's case only as a last step in the 
process". A similar view was expressed by the Saskatchewan Court 
of Appeal: 

... the strength of case, irreparable harm and balance of 
convenience considerations, although prescribed and 
necessary parts of the analysis mandated by the Supreme 
Court, are nonetheless not usefully seen as an inflexible 
straightjacket. Instead, they should be regarded as the 
framework in which a court will assess whether an 
injunction is warranted in any particular case. The ultimate 
focus of the court must always be on the justice and equity 
of the situation in issue. As will be seen, there are important 
and considerable interconnections between the three tests. 
They are not watertight compartments. 

[20] As I view all the evidence before the Court, I am satisfied the interlocutory 

injunction should be granted for the reasons set out above. At the same 

time, citizens of a community are entitled to present their side of the story 
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so long as it does not affect the ability of the Applicant to carry out its 

work. 

DISPOSITION 

[21] The Preliminary Motion of SWN Resources Canada Inc. for an 

interlocutory injunction is granted in accordance with thewording set out in 

this order: 

WHEREAS the Applicant, SWN Resources Canada, Inc., 
applied ex parte for an interlocutory injunction; 

AND UPON READING the Applicant's Notice of Preliminary 
Motion dated October 2, 2013, the affidavit of Christopher 
Cainsford-Betty sworn October 2, 2013, and the affidavit of 
Gary Fleiger sworn October 1,2013; 

AND UPON HEARING counsel for the Applicant, Matthew T. 
Hayes; 

AND UPON the Applicant being willing to take all steps 
necessary to enforce, by application for contempt or 
otherwise, the provisions of this interlocutory order; 

AND UPON the Applicant undertaking to commence 
proceedings without delay; 

IT IS HEREBY 9RDERED that the Respondents, its 
members, servants, agents, representatives and substitutes 
and any other person acting under their instruction or on 
their behalf, and any other person having knowledge of this 
Order, be and they are hereby restrained and enjoined until 
the final disposition of this action or further order of the Court 
from: 

a) interfering or attempting to interfere by force, threat of 
force, intimidation, coercion, blocking, standing or by any 
other unlawful means any persons, including the 
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Applicant and its servants, agents, contractors, suppliers 
and any other representatives of the Applicant, seeking 
peaceful and lawful passage to and from the Applicant's 
staging area and storage facility situated at Route 134, 
Rexton, Kent County, PID 25277062, or the surrounding 
area within 1 kilometre; 

b) interfering or attempting to interfere by force, threat of 
force, intimidation, coercion, "blocking, standing or by any 
other unlawful means any persons, including the 
Ap·plicant and its servants, agents, contractors, suppliers 
and any other representatives of the Applicant, along 
Route 134, Highway 11, or any public roadway including 
any interference" with any of the activities related to the 
seismic testing program, including the" vehicles, 
equipment, persons engaged in those activities of the 
Applicant; 

c) hindering, interfering with or obstructing access to the 
Applicant's staging area and storage facility, with respect 
to a vehicle of any type; 

d) operating or stationing any vehicle, person or object in, 
adjacent to or in the vicinity of the Applicant's staging 
area and storage facility in such a manner as to obstruct 
or impede traffic; 

e) interfering with or attempting to interfere with any person 
or property of the Applicant and its servants, agents, 
contractors, suppliers and any other representatives of 
the Applicant; 

f) causing a nuisance at or adjacent to or in the vicinity of 
the Applicant's equipment and its servants, agents, 
contractors, suppliers and any other representatives of 
the Applicant including those activities related to the 
seismic testing program along Route 134, Highway 11, or 
any public roadway or the staging area and storage 
facility, in particular, conduct likely to deter persons with 
peaceful object from approaching, entering or leaving this 
site, and from molesting, threatening, assaulting or 
intimidating the Applicant and its servants, agents, 
contractors, suppliers and any other of the Applicant's 
representatives; and 
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g) ordering, aiding, abetting, counselling or encouraging in 
any manner whatsoever either directly or indirectly any 
person to commit any of the acts hereby enjoined. 

AND IT IS FURTHER ORDERED THAT any peace officer 
. having notice of this Order is hereby authorized, without the 

necessity of any· further order from this Court, to arrest, 
remove and remand any person whom the peace officer has 
reasonable and probable grounds to believe is contravening 
or has contravened the provisiolJ,s of this Order; 

AND IT IS F~RTHER ORDERED THAT the Applicant shall 
take all steps necessary to enforce, by application for 
contempt or otherwise, the provisions of this Order; 

AND IT IS FURTHER ORDERED THAT this Order will 
remain in force until 12 midnight on October 12, 2013; 

AND IT IS FURTHER ORDERED THAT the Applicant will 
commence proceedings against the Respondents within ten 
(10) days; 

AND IT IS FURTHER ORDERED that no application of the 
Respondents (or any of them) contesting the validity of this 
Order or of any extension of this Order or any other 
application of the Respondents (or any of them) related to 
the conduct described in the Notice of Preliminary Motion will 
be considered nor relief granted where there is a breach of 
this Order by the Respondents or any of them. 

AND IT IS FURTHER ORDERED that the Respondents are 
still to be permitted to voice their objections to the 
operations. They should be permitted limited signage. 
However, they cannot block the highways, roadways and 
entrances to the Applicant's operations. Provided further that 
nothing should preclude the parties from meeting or 
assembling to determine a course of action that they wish to 
take but they cannot do anything that in any way would block 
the roadways, entrances or highways or interfere with the 
Applicant's operations. 
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AND IT IS FURTHER ORDERED THAT the costs of this 
motion shall be in the cause. 

DATED at Moncton, N.B., this 4th day of October 2013. 

A~J? 
George S. Rideout 

Justice of the Court of Queen's Bench 
of New Brunswick 


