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PART ONE: INTRODUCTION AND FACTS 

a) Introduction 

1. SWN Resources Canada, Inc. (the "Applicant") is the holder of licenses to search in 

connection with the oil and gas industry and is conducting geophysical exploration and 

testing and operating geophysical exploration equipment upon certain lands in New 

Brunswick. The Applicant is permitted to do so by the government of the Province of 

New Brunswick. 

2. Applicant maintains a storage facility and staging area for its vehicles and equipment off 

of Route 134 in Rexton, Kent County. The Applicant is presently conducting exploration 

activities on Highway 11. The Applicant is licensed and permitted by the government of 

the Province of New Brunswick to do so. 

3. The Applicant has since its initial licensing and permitting in 2010 faced considerable 

public opposition to its exploration program. 

4. This opposition has been characteristically unlawful. Opposition throughout the 

Applicant's time in New Brunswick has included equipment vandalism, tampering with 

equipment, theft of equipment, threats to the Applicant's contractors and employees and 

blockades. There is now, as before, a blockade and this time it is at the site of the 

Applicant's staging area and on Route 134 in the vicinity of the staging area. 

5. The Respondents have encamped upon and are completely blocking Route 134 with 

trees that have been felled onto the road and other materials, thus eliminating the use of 

Route 134 by the Applicant and for the public. The RCMP has closed Route 134. The 

Applicant cannot access the exit to Highway 11 off of Route 134, Highway 11 being. the 

site of the Applicant's exploration activities for fall 2013. 

6. The Respondents have abandoned a vehicle in front of the gate to the staging area and 

have prevented a tow trucking from removing the vehicle. Another vehicle was rammed 
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and damaged. The gate is the only way into and out of the staging area. The Applicant 

has not conducted any work since September 28, 2013. 

7. The Respondents are persons the individuals responsible for these events. The events 

are the result of the Respondents' plan of organized opposition to the Applicant's 

exploration activities. 

8. The events and conduct at issue here, though distinct in time and place, are a 

continuation of this public opposition which has caused and will continue to cause the 

Applicant, if left unchecked, significant losses in terms of wasted expenditures, lost time 

and forfeiture of a substantial amount of money to the government of the Province of 

New Brunswick, among countless other potential losses. 

9. However, the Respondents' conduct giving rise to the within application is materially 

different from earlier opposition events. The Respondents' conduct at issue here, like 

earlier events, continues to threaten the viability of the Applicant's operations in New 

Brunswick and the safety of its employees and those of its subcontractors but also, 

newly, have posed and will continue to pose significant threats to public safety. 

10. The Respondents' conduct is unlawful. Their conduct is actionable by the Applicant in 

civil proceedings. Their conduct also amounts to criminal wrongs and violations of 

provincial legislation. 

11. The Applicant therefore requests an interlocutory injunction, valid for a period of not 

more than ten (10) days, as proposed in Schedule 'A' to its Notice of Preliminary Motion 

(Form 37B) filed herein, enjoining and restraining the Respondents so as to permit the 

Applicant to carryon its licensed and permitted activities in a safe environment while 

minimising further losses (the "Order Sought"). 

12. The Order Sought contains provisions directing peace officers, such as the Royal 

Canadian Mounted Police, to enforce any order that may issue without further direction 

from the Court. The Order Sought is not unusual in the context of disputes where, as 
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here, there are competing interests and values, such as the Applicant's legal right to 

conduct explorations and public opposition, which give rise to hostilities. The Applicant 

attaches hereto in Tab 1 examples of injunctions issued by Courts in New Brunswick in 

similar circumstances. 

b) The Respondents' Conduct 

13. The Applicant relies on the affidavit of Gary Fleiger sworn October 1, 2013, and the 

affidavit of Christopher Cainsford-Betty sworn October 2, 2013, and filed herein. 

14. During the 2011 seismic season, opposition to the Applicant's exploration activities 

included vandalism, theft and tampering with the Applicant's equipment and the 

equipment of the Applicant's contractors. Protestors also established a blockade of 

vehicles which prevented the Applicant and its subcontractors from entering or leaving 

testing areas. The Applicant's employees and its subcontractors' employees were 

threatened. The Applicant ceased operations in New Brunswick at that time as a result 

of these unlawful activities. 

15. The Applicant re-commenced exploration activities in New Brunswick in June, 2013, 

and, since that time, has faced opposition to its exploration program including protests 

and blockades distinct from those at issue in the within matter. On several occasions 

the Applicant's equipment, specifically geophones, were vandalized. Batteries from this 

equipment were stolen and lines were cut. In one (1) incident one (1) of the pick-up 

trucks used by the Applicant's personnel was extensively damaged. Its windshield and 

windows were smashed, dents were made in a door panel and the step up into the truck 

was broken. A drill rig costing $380,000.00 was burnt to the ground. 

16. As a direct result of the above protests, theft, damage and the continuing threat of other 

and further incidents, and the serious safety concerns they created, the Applicant 

suspended its operations in New Brunswick for eleven (11) days in June and July and 

there were several other instances where work was stopped for hours at a time. The 

Applicant suspended work for August and most of September, 2013. The Applicant re-
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commenced its exploration activities in late September, 2013, and its work is to progress 

on Highway 11 as opposed to Route 126 which was the subject of earlier events. 

17. On September 25, 2013, the Applicant was working on Route 11 and was again 

confronted by protestors and due to safety concerns the Applicant ceased operations for 

that day. 

18. Subsequent events have centered on the Applicant's staging area in Rexton, Kent 

County. This is a new staging area for 2013. There was substantial organization and 

build-up to these events, as set out in the Facebook webpage "Shale Gas Alerts New 

Brunswick" which is overseen by the Respondent Greg Cook, in particular, and others. 

The webpage uses language such as "Code Red" to call for protestors to arrive at the 

scene including some of the individuals responsible for the blockade at the gate to the 

staging area and on Route 134. 

19. Comments on this webpage include: 

1) "The gate to the sanctuary of the SWN mechanical snakes (Rexton) pOised to 

strike Kouchibouguac National Park of Canada SOON. pis stay tuned". This 

comment also includes a photograph of the entrance of the staging area; 

2) "We have decided that these thumpers needs to be stopped now and if we 

prevent them from leaving that compound then we will need the support to do 

this. This is not a one day event but a 24hr blockade and surveillance of that 

Compound, we will need supplies like food, water, firewood and whatever you 

can bring, but most important is your presence if we are gonna stop SWN ... "; 

3) "Let's not miss the fun today at Rexton, Fortress SWN - compliments of their 

Lordships Irving. This is where the 'thumper trucks', geophones and other 

arsenal of the 'Hannibal' corporate invaders are parked"; 
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4) "Let's build a fence around their fence and trap them like rats would you hold a 

human fence with me?" "Sure would ... ", "Hell yeah", "Great Idea!"; 

5) "The protest will escalate when the object is most vulnerable"; 

6) "Its not ladders we should take it More call like grenades 10101 just a think I would 

do ... 101 or even throw fire crackers over tha fences"; 

7) "I could see all the trucks park each side y side ... Let's all go scare the shit out of 

them ... "; 

8) "Isn't it moose hunting season???" "Yes, it's moose hunting season and the way 

these people act, someone could get shot", " ... One guy is dressed in army 

fatigues", "He may be one of us. Please don't shoot him/her ©", "Well, I don't 

agree with shooting anyone!!!!", "Neither do we ... ", "No just scaring that shit out 

of them"; 

9) "That's dumb why wait for them to start drilling why not smash the shit out of their 

equipment so they don't get to that stage you know what I mean to hell with 

being peaceful what does that even prove it is obvious we don't want it here so 

let's just stop them indefinitely", "We know what you mean but you should delete 

your comment because it might incriminate you", "it's all right incriminate away 

protesting isn't getting anywheres action has to be taken then and only then will 

we see progress", "I don't know the law, but I'm just saying, if someone was to 

see what you wrote. Better off not writing things like that in a public forum. It's up 

to you", "im ok I don't care who reads it meant what I said not taking it back now", 

"Peaceful or not everyone their tactics and if someone know his personal 

boundary that is up to them to associate and act to the best of their 

consciousness"; 

10) "Time for the warriors to start taking machines hostage, this has GOT TO 

STOP!!!"; 
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11) "ALERT! Peaceful protestors Needed NOW 11: 15am Monday 29 Sept 2013. 

Highway 11 near Kouchibouguac National Park of Canada. Need to slow down 

swn as much as we can, not a 1 day event either, need all peaceful protestors to 

go out everyday". 

20. On Saturday, September 28, 2013, a group of the Respondents abandoned a vehicle at 

the gate of the Applicant's staging area. The RCMP was called and a tow truck was 

brought in to remove the vehicle. The Respondents prevented the tow truck from 

accessing the vehicle. The vehicle is still located in front of the gate to the staging area. 

21. At this time, the Respondents also felled trees onto Route 134 near the entrance to the 

staging area. Other materials were placed onto the road. The RCMP blocked Route 134 

to all traffic. An encampment was also created upon the road and several of the 

Respondents are now sleeping on the road. There are fires burning in the middle of 

Route 134. Many of these Respondents appear to express themselves as "Native 

Warriors". 

22. On Sunday, September 29, 2013, many more protestors arrived in the afternoon and 

evening. There were at least two (2) arrests and an ambulance was called to the scene. 

Throughout this time, the Applicant's access to and from its staging area was eliminated. 

The Applicant, in this situation, could not proceed with any of its work or proceed with its 

work in a safe manner. 

23. On October 1, 2013, there were approximately 200 protestors in and about the gate for 

the staging area and on Route 134 in the vicinity of the staging area. 

24. There is only one (1) road out of the staging area and that is through the front gate. 

None of the Applicant's equipment has been able to leave the staging area since 

September 28, 2013. The Applicant has completed no work since September 28, 2013. 

25. The staging area contains virtually all of the equipment used by the Applicant and its 

contractors for seismic testing. This includes nineteen (19) trucks, two (2) passenger 
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SUVs, three (3) half-ton pick-ups, two (2) tandem trailers, one (1) truck with an enclosed 

area on the back containing equipment to read seismic data, five (5) Vibroesis trucks, 

three (3) tone trucks, twenty-six (26) wooden crates containing geophones and batteries . 

(seismic equipment) and two (2) portable light standards. 

26. The Applicant has security personnel involved in all of its activities. This is unusual for 

the industry in which the Applicant operates. The Applicant's security staff cannot leave 

the staging area very easily or at all. 

27. The Respondents have made repeated threats of property damage and bodily harm, 

including death, to members of the Applicant's security team. 

PART TWO: ISSUES 

28. Should an interlocutory injunction issue on the terms as proposed in Schedule 'A' to the 

Applicant's Notice of Preliminary Motion (Form 37B) or otherwise? A copy of the Order 

Sought is attached hereto as Tab 2. 

PART THREE: LEGISLATION 

29. The legislation on which the Applicant relies is set out in full in Schedule 'B' hereto and 

incorporated, below, where necessary, in Part Four, 'Jurisprudence', and Part Five, 

'Analysis' . 

PART FOUR: JUruSPRUDENCE 

30. It is within this Court's equitable jurisdiction to grant the relief sought and the Rules of 

Goult and provisions of the Judicature Act set out in Schedule 'B' hereto will guide this 

determination and require the imposition of certain terms. Foremost, as the Notice of 

Preliminary Motion has not been served on any of the Respondents, if an injunction were 

to issue it can only be issued for an initial period of a maximum of ten (10) days: see 
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Rule 40.02(1). An order may be extended for further periods on further application as 

may be appropriate: see Rule 40.02(2). 

a) Injuries to Rights 

31. Courts grant injunctions to prevent or restrain injuries to civil property or the infringement 

of rights which are capable of enforcement at law or in equity, and to obtain the Order 

Sought the Applicant herein must establish. that it possesses as against the 

Respondents a "justiciable cause of action". If the Applicant does so, the Court may then 

consider granting interlocutory injunqtive relief: see Tremblay v. Daigle, [1989] 2 S. C. R. 

530 (S.C.C.), per curiam (Tab 3). 

b) Prohibitive or Mandatory Interlocutory Injunctive Relief 

32. Interlocutory injunctions may be prohibitive or mandatory in nature. In Robert J. Sharpe, 

Injunctions and Specific Performance, loose-leaf (Aurora ON: Canada Law Book, 2009) 

("Injunctions") (Tab 4), the author describes the differences between the two (2) 

categories of injunctions at page 1-24 as follows: 

The most common form of injunction is the prohibitive order which 
restrains the defendant from committing a specified act. At the heart of 
the injunctive process is the prohibition, permanently or temporarily, of 
wrongful conduct or conduct which would interfere with the rights of 
another. [ ... ] 

The courts have favoured prohibitive relief over mandatory relief. 
Prohibitive injunctions have always been seen to be more readily granted 
than mandatory injunctions, and an injunction restraining breach of a 
negative covenant is granted in circumstances in which the courts wOl,lld 
hesitate to award specific performance. A negative obligation is readily 
defined and readily enforceable. Ordinarily, it would be less intrusive to 
restrain the defendant from continuing a certain act, than to require the 
performance of some positive act. 
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33. Courts in New Brunswick apply a different test when granting interlocutory relief 

depending on whether an injunction is sought that is by nature prohibitive or mandatory. 

34. The Applicant states that the Order Sought is prohibitive in nature but, to the extent that 

this Court considers the Order Sought or aspects of same to be mandatory in nature, the 

Application will also address jurisprudence concerning the test for mandatory 

interlocutory injunctions. 

c) Prohibitive Interlocutory Injunctions 

35. The appellate authorities Leby Fixtures & Interiors Ltd. v. The Bank of Nova Scotia, 2006 

NBCA 93 (CanLlI), per Richard J.A ("Leby") (Tab 5) and Imperial Sheet Metal Ltd. v. 

Landry, 2007 NBCA 51 (CanLlI), per Robertson J.A ("Landry") (Tab 6) will govern the 

grant or refusal of interlocutory injunctive relief that is prohibitive in nature. These two (2) 

decisions follow the jurisprudence set out in the Supreme Court of Canada's decisions in 

Manitoba (Attorney General) v. Metropolitan Stores (MTS) Ltd., [1987] 1 S.C.R. 110 

(S.C. C.), per Beetz J. ("MTS") (Tab 7) (adopting American Cyanamid Co. v. Ethicon Ltd., 

[1975] AC. 396 ("American Cyanamid')) and RJR - MacDonald Inc. v. Canada (Attorney 

General), [1994] 1 S.C.R. 311 (S.C.C.), per Sopinka and Cory JJ. ("RJR") (Tab 8). 

36. In these cases, the New Brunswick Court of Appeal applied a three-stage test for issuing 

a prohibitive interlocutory injunction: 

1) an applicant must demonstrate that there is a serious issue to be tried; 

2) an applicant must demonstrate that irreparable harm will result if an 

injunction does not issue; and 

3) the balance of inconvenience to the parties. 

37. The following discussion summarizes the requirements of each of the three (3) stages of 

the test as set out in New Brunswick jurisprudence. 
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d) A Serious Issue To Be Tried 

38. In Leby, the Court of Appeal of New Brunswick states at paragraph 23: 

The first part of the three-stage test is the determination of whether Leby 
Fixtures' action against the Bank raises one or more serious triable 
issues. It is not the function of the Court at this stage to determine 
whether Leby Fixtures might succeed in its action. The threshold has 
been described as a low one (see Sunny Corner Enterprises Inc. v. st. 
Anne Industries Ltd., 2005 NBCA 54, at para. 14 and the cases cited 
therein). In Canada East Manufacturing this Court described the first 
stage of the test in the following words (at para. 9): 

There is no requirement that a reasonable prospect of 
succeeding be established ... In RJR-MacDonald Inc., the 
Supreme Court of Canada stated at 337-38: 

What then are the indicators of "a serious question to be 
tried"? There are no specific requirements which must be 
met in order to satisfy this test. The threshold is a low one. 
The judge on the application must make a preliminary 
assessment of the merits of the case .... 

Once satisfied that the application is neither vexatious nor frivolous, the 
motions judge should proceed to consider the second and third tests, 
even if of the opinion that the plaintiff is unlikely to succeed at trial. A 
prolonged examination of the merits is generally neither necessary nor 
desirable. 

39. New Brunswick authority indicates that a motion's judge should proceed to consider the 

second and third stages of the test for a prohibitive interlocutory injunction even if he or 

she believes that the applicant as a plaintiff is unlikely to succeed in the underlying 

matter. 

e) Irreparable Harm 

40. In Leby, the Court of Appeal of New Brunswick states at paragraph 38: 
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The second part of the test requires the Court to determine whether the 
party applying for the injunction would suffer irreparable harm if the relief 
is not granted. In RJR-MacDonald, the term "irreparable" is said to refer 
to "the nature of the harm suffered rather than its magnitude." The 
Supreme Court explains at para. 59 that "[i]t is harm which either cannot 
be quantified in monetary terms or which cannot be cured, usually 
because one party cannot collect damages from the other." 

41. This passage refers to the principle that an injunction will only be granted where 

damages do not provide an adequate remedy. The application of this principle varies 

with the type of injunction being sought. With respect to the inadequacy of monetary 

damages and prohibitive interlocutory injunctions, in Injunctions the author states at 

page 2-43: 

In American Cyanamid, Lord Diplock restated the need for the plaintiff to . 
show irreparable harm as the second step in his formula. The question to 
be asked, said Lord Diplock, was the following. Assuming that the plaintiff 
succeeds in establishing his right to a permanent injunction, will damages 
be adequate compensation for the loss sustained between the time of the 
application and the trial? "If damages in the measure recoverable at 
common law would be adequate remedy and the defendant would be in a 
financial position to pay them, no interlocutory injunction should normally 
be granted, however strong the plaintiff's claim appeared to be at that 
stage." If damages are an adequate remedy, running the risk of 
restraining the defendant unjustifiably pending trial is simply not 
warranted. 

42. In Landry, the Court of Appeal of New Brunswick states at paragraphs 28 to 30: 

28 A finding of irreparable harm to the plaintiff is not a condition 
precedent to the granting of injunctive relief. In other words, it is not a 
threshold test and, therefore, it is unnecessary to identify the appropriate 
standard of proof. In some cases, the evidence of harm may be 
overwhelming or unanswerable. In others, there may be a nagging doubt. 
In both circumstances, it is both wise and necessary to complete the tri
partite analysis ... 
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29 I am not suggesting that an applicant who fails to establish 
irreparable harm (for example, on a balance of probabilities) retains a 
realistic chance of obtaining injunctive relief. Far from it. What you are 
more apt to find is conflicting evidence with respect to the financial impact 
on a party if the injunction is or is not granted. In some cases, motion 
judges have no difficulty in concluding that the plaintiff will not suffer 
irreparable harm if the injunction application were dismissed. In other 
cases, the conflicting affidavit evidence may raise a serious but nagging 
doubt over whether irreparable harm to the plaintiff/applicant will result. 
For example, in Dominion Refuse Collectors v. Thompson, 2003 NBQB 
305 (N.B. Q.B.), the motion judge admitted that it was difficult to assess 
the former employer's claim of irreparable harm. The motion judge 
concluded that there was a "possibility" of such and went on to consider 
the balance of convenience. Knowing that courts in New Brunswick are 
going to be presented with conflicting affidavit evidence, carefully crafted 
having regard to the legal principles set out in the jurisprudence, it is both 
wise and necessary to proceed to the third stage in the analysis. 

30 In summary, so long as motion judges are not imposing a 
threshold test with respect to the question of whether the plaintiff will 
suffer irreparable harm and so long as they are prepared to proceed to 
the third stage of the tri-partite analysis, and assess the potential harm to 
the defendant, no one can complain that the principles in RJR-MacDonald 
have not been respected. Whether the case for irreparable harm to the 
plaintiff is weak or strong, it is still necessary to turn to the third step in the 
analysis. 

43. Based on the above comments from the Court of Appeal, the Applicant herein is 

expected to file an affidavit outlining the evidence of possible irreparable harm; however, 

if the Court considers the Applicant to have failed to do so, in whole or in part, such 

failure will not automatically result in the within application's failure. The Court should 

consider all elements of the test and weigh the facts as before it. 

44. Lastly, an applicant may be refused interlocutory injunctive relief where there are 

reasonable steps that he or she could take to avoid the suggested harm or to ensure 

that any harm suffered is not irreparable. Likewise, a respondent can avoid an injunction 

by desisting from the conduct: see Injunctions at page 2-52. 
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f) Balance of Convenience 

45. This stage is "a determination of which of the two parties will suffer the greater harm 

from the granting or refusal of an interlocutory injunction, pending a decision on the 

merits": see RJR, at paragraph 129. This assessment is heavily fact dependent. 

46. In Leby, the Court of Appeal of New Brunswick states at paragraph 43: 

In RJR-MacDonald, the Supreme Court said this about the third stage of 
the three-stage test (at paras. 62-63): 

The third test to be applied in an application for 
interlocutory relief was described by Beetz J. in 
Metropolitan Stores at p. 129 as: "a determination of which 
of the two parties will suffer the greater harm from the 
granting or refusal of an interlocutory injunction, pending a 
decision on the merits". In light of the relatively low 
threshold of the first test and the difficulties in applying the 
test of irreparable harm in Charter cases, many 

interlocutory proceedings will be determined at this stage. 

The factors which must be considered in assessing the 
"balance of inconvenience" are numerous and will vary in 
each individual case. In American Cyanamid, Lord Diplock 
cautioned, at p. 408, that: 

tilt would be unwise to attempt even to list 
all the various matters which may need to 
be taken into consideration in deciding 
where the balance lies, let alone to suggest 
the relative weight to be attached to them. 
These will vary from case to case. 

He added, at p. 409, that "there may be many other special 
. factors to be taken into consideration in the particular 
circumstances of individual cases." 
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47. Lastly, it appears well-established that where the balance of convenience is 

indeterminate, Courts prefer to maintain the status quo: see Injunctions, at page 2-54. 

g) An Equitable Remedy 

48. In Canada East Manufacturing Inc. v. Harvey (1996), 183 N.B.R. (2d) 293 (C.A.), per 

Bastarache J.A. (as he then was) ("Harvey") (Tab 9), the Court of Appeal of New 

Brunswick notes that an interlocutory injunction is an equitable remedy that should be 

granted sparingly and that the decision to grant such a remedy is discretionary. In 

exercising that discretion, the three-stage test described above would generally apply. 

49. This test, however, is not absolutely or mechanically applied. For instance, in Harvey, at 

paragraphs 14 and 15, the Court of Appeal of New Brunswick considers the interplay of 

"irreparable harm" and "balance of inconvenience" as follows: 

14 In [Yule Inc. v. Atlantic Pizza Delight Franchise (1968) Ltd. et al. 
(1977),17 O.R. (2d) 505 (H.C.J. (Oiv. Ct.))] at 509, Cory J. deals with this 
question in the following terms: 

An argument was raised that the plaintiff had not 
established that it would suffer irreparable damage if the 
injunction was not granted. When considering that issue 
the essential question that the Court must ask itself is, "is it 
just in all the circumstances that the plaintiff should be 
confined to a remedy in damages?" 

15 Reilly, J. in [Gould Outdoor Advertising Co. v. Clark, [1994] O.J. 
No. 3094 (S.C.J.) (QL)] agrees at para. 22, stating: "It is in posing this 
question that the issues of irreparable harm and balance of convenience 
merge." 

50. The three-part test should not be employed as a checklist or a series of independent 

hurdles. Each step must be considered in light of the nature of the evidence relevant to 

the central issue of assessing the relative risks of harm to the parties and the granting or 

withholding of interlocutory relief: see Injunctions, at page. 2-60. 
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h) Mandatory Interlocutory Injunctions 

51. In the event that the Court considers the Order Sought amounts to a mandatory order, in 

whole or in part, a different test may apply with respect to an interlocutory mandatory 

injunction. The test differs in that the standard of a "serious issue to be tried" as set out 

in Leby and Landry is elevated. In Val/ey Equipment Ltd. v. John Deere Ltd. (1996), 171 

N.B.R. (2d) 300 at para. 3 to 5 (Q.B.), per Larlee J. ("Val/ey Equipment) (Tab 10), it was 

held that in the case of a mandatory interlocutory injunction, an applicant must "not only 

satisfy the Court that there is a serious question to be tried at the hearing, but also that 

he is clearly in the right". 

52. Therefore, the Court should consider the following test as one which the Applicant must 

satisfy if the Court considers the Order Sought to amount to a mandatory interlocutory 

injunction in whole or in part: 

1 ) a prima facie case; 

2) an "excellent chance of success" in the later proceeding; 

3) that irreparable harm will result if an injunction does not issue; and 

4) the balance of inconvenience to the parties. 

53. The Court should also consider the deliberateness or wilfulness of the Respondents" 

conduct when determining if the Order Sought should issue. Courts appear to issue 

mandatory orders more freely where a respondent has acted deliberately or wilfully. In 

appropriate situations, consideration of such conduct would temper to some degree the 

elevated· standard of a "serious issue to be tried" as applied in the case of mandatory 

interlocutory injunctions. In Injunctions, supra, at pages 1-27 and 1-28, the author states: 

... If the defendant would have been stopped by a prohibitive injunction 
from interfering with the plaintiff's rights before the defendant's own 
conduct made restorative measures necessary, it by no means follows 
that the defendant should be in a better position having accomplished the 
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wrong. The plaintiff should hardly be at a disadvantage simply because 
the defendant raced ahead with the wrongful conduct. While it is clear 
that where circumstances require positive acts to put matters right, the 
added cost to the defendant is a material consideration, it is also 
appropriate to consider the extent of the defendant's blameworthiness for 
the existence of the state of affairs which altered the situation so as to 
make the injunction so costly ... 

i) Scope of Order Sought 

54. In Cambie Surgeries Gorp v. British Columbia (Medical Services Commission), 2010 

BCCA 396 (CanLlI), per Groberman J.A (Tab 11), the Court states at paragraph 39: 

An injunction... should be tailored to an individual case. It is an 
extraordinary remedy, and anyone who infringes an injunction is subject 
to the possibility of being found in contempt of court. Injunctions must, of 
course, be drawn broadly enough to ensure that they will be effective. 
They should not, however, go beyond what is reasonably necessary to 
effect compliance. 

55. In Nalcor Energy v. NunatuKavut Community Council Inc., 2012 NLTO(G) 175 (CanLII), 

per Stack J. ("Nalcor Energy") (Tab 12), members of the Respondent group staged a 

one-day peaceful protest impeding the Applicant's construction work on lands to which 

the Respondent claimed certain rights. The Applicant obtained an interim injunction and 

sought to make it permanent. At the hearing for a permanent injunction, the Court 

emphasised the importance of public safety and states at paragraph 107: 

The Forestry Road is narrow and is in the process of being upgraded. It 
is, in itself, a construction site. Protestors should riot venture too close to 
it. This is a safety issue, for both Nalcor and the 
protestors ... Nevertheless, some buffer is required between protestors 
(and others) and the Preliminary Construction; I therefore order that the 
buffer be 50 meters. 

56. The Court granted the permanent injunction and as a term thereof the Court restrained 

members of the Respondent group and any other individuals from not only blocking or 
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impeding access to the necessary roads but from "approaching any vehicle attempting to 

access the Site on or near the Caroling Brook Forestry Access Road" (paragraph 109). 

57. In International Forest Products v. Kern, 2000 BCSC 1141 (CanLlI), per Pitfield J. 

("International Forest Products") (Tab 13), International Forest Products applied to 

restrain Kern and others from interfering with its logging operations at a particular 

location. On application, the Court noted that it may be difficult to restrain access to the 

sites of the interference. The Court states at paragraph 67: 

Logging is not the sole purpose for which lands in [the location] are used. 
The evidence is clear that the [location] is frequented by persons with a 
variety of interests ... Any injunction must balance those interests to the 
extent possible. 

58. The Court noted the importance of balancing public rights of access and private property 

interests conferred by law, especially in the context of Crown lands. The Court states at 

paragraph 74: 

For Criminal Code purposes, a highway means a road to which the public 
has the right of access and includes bridges over a road, or tunnels 
through which a road passes. The public has a right of access to all 
roads in the [location]. The plaintiffs are as much a part of that public as 
are the protestors. Neither group has a right to obstruct or block the 
other's use of the road. 

59. The Court, at paragraph 88 of the reported decision, granted an injunction including the 

following terms: 

5) In addition to the exclusions ordered ... the defendants and any person 
having knowledge of this order are restrained and enjoined from physical 
presence in any part of TFL 38 within 100 metres of any person who is 
engaged in falling a tree in TFL 38 for or on behalf of International Forest 
Products Ltd. 
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6) When authorized to be in Cut Block 102-51 or 102-52, no person who 
is not an employee, agent or contractor of International Forest Products 
Ltd., B.R. Adam Ltd. or Elaho Logging Ltd. shall approach any machinery 
or equipment to a distance of less than 10 metres. 

60. In Rogers Cable TV - British Columbia v. International Brotherhood of Electrical 

Workers, Local 213, [1987] B.C.J. No. 50 (S.C.)(QL), per Davies J. ("Rogers") (Tab 14), 

the plaintiff applied to have members of the defendant union found in contempt of Court 

and the Court ultimately found the Defendant to have breached the terms of a prior 

injunction. This order included a number of terms set out at page 2 of the reported 

decision, including: 

(k) being within 10 feet of the Plaintiffs vehicles or its employees, 
provided that if there is any activity by any of the Defendants which would 
constitute a breach of the terms of this Order, the Defendants agree to a 
variation of the terms of this Order to increase the distance to being within 
50 feet of the Plaintiff's vehicles or its employees; 

61. The Court, in determining whether to grant the Order Sought, should consider whether 

the terms proposed are broad enough to effectively enjoin the Respondents' conduct, 

whether such terms are reasonably necessary and whether the public may generally 

benefit from the proposed terms of the Order Sought. In doing so, the Court should 

consider potential conflicts, in light qf the Respondents" conduct to date, and public 

safety issues that may arise as a result of the Applicant's operations including its use of 

public roads, land and heavy machinery. 

j) Enforcement 

62. In MacMilfan Bloedel Ltd. v. Simpson, [1996] 2 S.C.R. 1048 (S.C.C.), per McLachlin J. 

(as she then was) (Tab 15), the Supreme Court of Canada considered an injunction 

containing provisions authorizing peace officers to arrest and detail persons who 

breached the order. The Court held that these terms did not invalidate the order and, 

further, the inclusion of police authorization followed Canadian practice of ensuring that 

orders which may affect members of the p·ublic clearly spell out the consequences of 
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non-compliance. The Court held that although the enforcement provisions were 

superfluous, they were nonetheless helpful for the public to understand the 

consequences of their actions. At paragraph 41, the Court stated that "the inclusion [of 

the provision] does no harm and may make the order fairer". 

63. The Court also discussed the process which peace officers should generally follow when 

confronting individuals who are violating an injunction. Peace officers should provide any 

such individual with a copy of the order, explain its contents including enforcement 

provisions and then arrest anyone who decides to disobey. 

64. In Cariboo - Chi/cotin School District No. 27 v Van Osch, 2004 BCSC 1827 (CanLlI), per 

Blair J. (Tab 16), the plaintiff school sought an interlocutory injunction and enforcement 

provision to remove protestors from a school that was about to be closed. The Court 

granted the interlocutory injunction with enforcement provisions and states at paragraph 

22: 

... 1 consider the large number of persons involved in the School's 
occupation numbering in excess of 100 persons on occasion, the relative 
remoteness of the area ... , the disregard towards the no trespassing 
notices posted by the School Board in and around the School, the 
difficulties in identifying the participants occupying the School, the implied 
threat of harm to the process server, Lorna Gardiner, when she attended 

the School to post material relating to this action and the RCM Police's 
position that the force will not act without an order directing them to do so. 

65. The Court, in deciding whether to grant the Order Sought with enforcement provisions, 

should consider whether peace officers have resisted enforcing prior orders or have 

resisted intervening in similar situations, and if including enforcement provisions would 

help the Respondents, potentially hundreds of people, understand the consequences of 

their actions. 
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PART FIVE: ANALYSIS 

a) Injuries to Rights 

66. The Applicant states that the Respondents' conduct amounts to the civil wrongs of 

trespass, conversion, detinue, nuisance, false imprisonment, conspiracy, intimidation 

and interference with economic interests by unlawful means. 

67. Additionally, the Applicant has incurred special damages as a result of what it submits is 

the Respondents' criminal conduct and, further, the Respondents' interference with the 

Applicant's private rights is concurrent with the Respondents' criminal activity. Therefore, 

the fact that the Respondents have engaged in criminal activity is germane to the issue 

of whether the Court should grant the Applicant injunctive relief: see Injunctions, at 

pages 3-38 and 3-39. 

68. The Applicant submits thCilt the Respondents' conduct amounts to the criminal wrongs of 

unlawful assembly, intimidation and mischief as set out in the Criminal Code, supra: 

Unlawful Assemblies and Riots 

63. (1) An unlawful assembly is an assembly of three or more persons 
who, with intent to carry out any common purpose, assemble in such a 
manner or so conduct themselves when they are assembled as to cause 
persons in the neighbourhood of the assembly to fear, on reasonable 
grounds, that they 

(a) will disturb the peace tumultuously; or 

(b) will by that assembly needlessly and without reasonable cause 
provoke other persons to disturb the peace tumultuously. [ ... ] 

Intimidation 

423. (1) Everyone is guilty of an indictable offence and liable to 
imprisonment for a term of not more than five years or is guilty of an 
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offence punishable on summary conviction who, wrongfully and without 
lawful authority, for the purpose of compelling another person to abstain 
from doing anything that he or she has a lawful right to do, or to do 
anything that he or she has a lawful right to abstain from doing, 

(c) persistently follows that person; 

(d) hides any tools, clothes or other property owned or used by that 
person, or deprives him or her of them or hinders him or her in the use of 
them; 

(e) with one or more other persons, follows that person, in a disorderly 
manner, on a highway; 

(f) besets or watches the place where that person resides, works, carries 
on business or happens to be; or 

(g) blocks or obstructs a highway. 

Mischief 

430. (1) Everyone commits mischief who wilfully 

(a) destroys or damages property; 

(b) renders property dangerous, useless, inoperative or ineffective; 

(c) obstructs, interrupts or interferes with the lawful use, enjoyment or 
operation of property; or 

(d) obstructs, interrupts or interferes with any person in the lawful use, 
enjoyment or operation of property. 

66. The Applicant submits that the Respondents' conduct is also in violation of the Motor 

Vehicle Act, R.S.N.B. 1973, c. M-17, ss. 104, 170(1) and 174(2): 

104 No person shall wilfully fail or refuse to comply with any order or . 
direction of a peace officer given in respect to the direction, control or 
regulation of traffic. 
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170(1) Subject to the provisions of subsection 171 (2) when traffic control 
signals are not in place or not in operation the driver of a vehicle shall 
yield the right-of-way, slowing down or stopping if need be to so yield, to a 
pedestrian crossing the roadway within a cross walk, but no pedestrian 
shall suddenly leave a curb or other place of safety and walk or run into 
the path of a vehicle which is so close that it is impossible for the driver to 
yield the right-of-way. 

174(2)Where sidewalks are not provided any pedestrians travelling along 
or upon a highway shall, when practicable, travel only on the extreme left 
side of the roadway or its shoulder, not more than two abreast, facing 
traffic which may approach from the opposite direction and shall give way 
to the left to traffic approaching on the roadway. 

69. The Applicant also submits that the Respondents' conduct is in violation of the Highway 

Act, R.S.N.B. 1973, c. H-5, ss. 44.1 (13) and 69(1 )(h): 

44.1 (13)No person shall use a highway or the land on, under or over a 
highway in contravention of this Act, the regulations, or the terms and 
conditions imposed in, by or in relation to any contract, agreement, usage 
agreement, highway usage permit or exemption. 

69(1) A person commits an offence who 

(h) wilfully hinders or interrupts any officer, engineer or agent acting under 
the authority of the Minister in the lawful exercise of his duties. 

b) Prohibitive Interlocutory Injunction 

70. It is the Applicant's position that each criterion in the three-part test set out and 

discussed in Leby, Landry, Harvey and Supreme Court of Canada jurisprudence is 

satisfied in the present case and, additionally considering the overriding equities as 

between the Applicant and Respondents, the Court should grant the Order Sought. 

71. The issue to be tried is neither frivolous nor vexatious and, in light of all the 

circumstances, including measures the Applicant could have taken to avoid the harm 
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and the nature of the harm, as opposed to its magnitude, the Applicant should not be 

confined to a remedy in damages. The balance of convenience weighs heavily in the 

Applicant's favour. 

72. A key factor in this assessment is the Respondents' ability to recover monetary damages 

which might be awarded at trial. It is conceivable that due to the Respondents' conduct, 

the Applicant may lose the opportunity to complete its necessary work in the 2013 

seismic season. 

73. Further, pursuant to section 15(2) of the Oil and Natural Gas Act, S.N.B. 1976, c. 0: .. 2.1, 

the Minister may terminate without notice the Applicant's geophysical license where 

there is a danger to any person or to public or private property. 

74. If either of these events were to pass, it is possible that the Applicant will seek damages 

at trial in an amount greater than $26 million which almost certainly could not be 

recovered from the Respondents. In these circumstances, it is unfair to limit the 

Applicant's relief to such an award where it is clear that the Respondents cannot satisfy 

a judgment of this magnitude. 

75. In Taseko Mines Ltd. v. Phillips, 2011 BCSC 1675 at para. 62 (CanLlI), per Grauer J. 

(Tab 17), the Court states with respect to irreparable harm: 

Beside the fact of delay, Taseko points to the expense to which it has 
been put in marshalling its contractors and equipment only to have to 
release them all, without any assurance of ongoing availability, when its 
access to the work area was denied. We are speaking of thousands, and 
perhaps tens of thousands of dollars, and I accept that there is little 
chance of recovering such losses from the petitioners should the petition 
for judicial review ultimately fail. I further accept that this constitutes 
irreparable harm. 

76. Additionally, the Applicant is likely responsible to remediate any environmental damage 

arising out of and in connection with its exploration activities: see the Geophysical 

Exploration Regulation .. Oil and Natural Gas Act, N.B. Reg. 86-191, ss. 39 and 40. 
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c) Mandatory Interlocutory Injunction 

77. It is the Applicant's position that each criterion in the four-part test for set out and 

discussed in Valley Equipment and the authorities discussed in respect of prohibitive 

interlocutory injunctions is satisfied in the present case and, considering the equities 

between the parties and the deliberateness and/or wilfulness of the Respondents' 

conduct, the Court should grant the Order Sought. 

78. The Applicant has an "excellent chance of success" in the underlying proceedings 

concerning the civil wrongs alleged, being trespass, conversion, detinue, nuisance, 

false imprisonment, conspiracy, intimidation and interference with economic interests by 

unlawful means. 

d) Scope of Order Sought 

79. An injunction must be tailored to each individual case. The terms of injunctions issued in 

similar cases provide guidance as to what may be effective and reasonable in similar 

circumstances. 

80. In Nalcor Energy, the Court emphasized the safety of both the applicant and the 

respondents and subsequently ordered a buffer zone between the respondents and the 

location of the construction work. In International Forest Products, given public safety 

concerns, the Court restrained the respondents from entering a particular location and 

also ordered that the respondents should not be within ten (10) metres of the applicant's 

equipment. In International Forest Products, the Court made such an order recognizing 

the inherent difficulty of restraining access to a location such as Crown Land which is 

accessed by the general public. The Court's order allowed such public access to 

continue without undue interruption. 

81. The Applicant submits that the term of the Order Sought which limits how close the 

Respondents may come to the Applicant's staging area is both effective and reasonable 

in the circumstances. The Applicant seeks to enjoin the Respondents' from continuing 
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their impugned conduct within one (1) kilometre of the staging area. This provision, and 

the Order Sought in its entirety, best promotes the safety of the Applicant's employees 

and the employees of its contractors and helps ensure the Respondents' safety and the 

public's safety. 

e) Enforcement 

82. Section 127, 'Disobeying an Order of the Court', of the Criminal Code R.S.C. 1985, c. C-

46, and Rule 61 of the Rules of Court, N.B. Reg. 82-73, both allow for punishment of 

those who defy Court orders and, therefore, any order without express enforcement 

provisions which the Court may issue herein is enforceable without further judicial 

intervention. 

83. However, where there is reticence on the part of peace officers or the Attorney General 

to enforce an order, it is sometimes necessary for an applicant/plaintiff to initiate 

separate proceedings to obtain a so-called "enforcement order" to give a preceding 

order its true effect. It is the Applicant's position that enforcement provisions would assist 

the Respondents, potentially hundreds of people, and law enforcement understand the 

consequences of their actions; therefore, the Order Sought including the enforcement 

provisions should issue. 

PART SIX: ORDER SOUGHT 

84. The Applicant respectfully requests that this Honourable Court grant the Order Sought. 

ALL OF WHICH is respectfully sub . eCl t 

MciNNES COOPER 
Barristers and Solicitors 
1700-1 Germain Street 
Saint John NB E2L 4R8 
Tel. 506.643.6509 
Fax. 506.643.6505 
matt.hayes@mcinnescooper.com 

MciNNES COOPER 
per: Matthew T. Hayes 
Solicitors for the Applicant 
SWN Resources Canada, Inc. 
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SCHEDULE 'B' 

LEGISLATION 

a) Rules of Court, N.B. Reg. 82-73 

1.03 Interpretation 

(2) These rules shall be liberally construed to secure the just, least expensive and most 
expeditious determination of every proceeding on its merits. 

1.08 Orders on Terms 

When making an order under these rules, the court may impose such terms and give 
such directions as are just. 

2.01 The Court Dispensing with Compliance 

The court may at any time dispense with compliance with any rule, unless the rule 
expressly or impliedly provides otherwise. 

2.02 Effect of Non-Compliance 

A procedural error, including failure to comply with these rules or with the procedure 
prescribed by an Act for the conduct of a proceeding, shall be treated as an irregularity 
and shall not render the proceeding a nullity, and all necessary amendments shall be 
permitted or other relief granted at any stage in the proceeding, upon proper terms, to 
secure the just determination of the matters in dispute between the parties. In particular, 
the court shall not set aside any proceeding because it ought to have been commenced 
by an originating process other than the one employed. 

2.04 Where No Procedure Provided 

In any matter of procedure not provided for by these rules or by an Act the court may, on 
motion, give directions. 
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37.04 Service of Notice of Motion or Preliminary Motion Where Required 

Where Not Required 

(2) Where the nature of the motion or the circumstances of the case render service of 
the Notice of Motion or Preliminary Motion impractical or unnecessary,. or where the 
delay necessary to effect such service might entail serious consequences, the court may 
make an order without notice. 

40.01 When Motion May be Made 

A request for an interlocutory injunction or mandatory order, or for an extension thereof, 
may be made 

(a) before commencement of proceedings, by preliminary motion, and 

(b) after commencement of proceedings, by motion, but 

in the former case, the request may be granted only on terms providing for 
commencement of proceedings without delay. 

40.02 Where Motion Made Without Notice 

(1) Subject to section 34 of the Judicature Act, where a motion under Rule 40.01 is 
made without notice, an injunction may be granted for a period not exceeding 10 days. 

(2) Subject to paragraph (3), a motion to extend an injunction may be made only on 
notice to all parties affected by the order sought. 

(3) Where 

(a) a party evades service of a Notice of Motion to extend an injunction, or 

(b) service of a Notice of Motion to extend an injunction has not been effected on all 
parties and, because of exceptional circumstances, the injunction ought to be extended, 

the court may extend the injunction but each extension shall be limited to a period not 
exceeding an additional 30 days. 
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40.05 Terms and Conditions 

An injunction or mandatory order may be made under this rule either unconditionally or 
upon terms and conditions as may be just. 

61.01 Enforcement of Orders 

An order of the court may be enforced in the same way that a judgment to the same 
effect might be enforced. 

61.06 Enforcement Order to Do or Abstain from Doing any Act 

(1) Where a party refuses or neglects to obey a judgement which requires him 

(a) to do anything other than to pay money, or 

(b) to abstain from doing anything, 

the judgement may be enforced against him by a Contempt Order. 

(2) A Contempt Order shall not be granted under paragraph (1) unless the court is 
satisfied that the person against whom the order is made had actual knowledge of the 
substance of the judgment in time to comply. 

b) Judicature Act, RS.N.B. 1973, c. J-2 

CERTAIN JURISDICTION 

21 The jurisdiction of the Court shall be exercised, so far as regards procedure and 
practice, in the manner provided by this Act and the Rules, or by rules and orders of the 
Court made pursuant to this Act, and where no special provision is contained in this Act 
or in the Rules, or in the rules or orders of the Court with reference thereto, it shall be 
exercised as nearly as may be in the same manner as it might have been exercised prior 
to the commencement of this Act. 

RULES OF LAW 

33 An order on judicial review or an injunction may be granted or a receiver appointed by 
an interlocutory order of the Court in all cases in which it appears to the Court to be just 
or convenient that the order should be made; and any such order may be made either 
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unconditionally or upon such terms and conditions as the Court thinks just; and if an 
injunction is asked, either before or at or after the hearing of any cause or matter, to 
prevent a threatened or apprehended waste or trespass, such injunction may be granted, 
if the Court thil)ks fit, whether the person against whom the injunction is sought is, or is 
not, in possession under any claim of title or otherwise, or, if out of possession, does or 
does not claim under any colour of title a right to do the act sought to be restrained, and 
whether the estates claimed by both or either of the parties are legal or equitable; but 
without the leave of the Attorney General no injunction shall be applied for that, if granted, 
would delay or prevent the construction or operation of any manufacturing or industrial 
plant on the ground that the discharge from such plant is injurious to some other interest. 

c) Criminal Code, R.S.C. 1985, c. C-46 

Unlawful Assemblies and Riots 

63. (1) An unlawful assembly is an assembly of three or more persons who, with intent to 
carry out any common purpose, assemble in such a manner or so conduct themselves 
when they are assembled as to cause persons in the neighbourhood of the assembly to 
fear, on reasonable grounds, that they 

(a) will disturb the peace tumultuously; or 

(b) will by that assembly needlessly and without reasonable cause provoke other 
persons to disturb the peace tumultuously. 

Disobeying Order of Court 

127. (1) Everyone who, without lawful excuse, disobeys a lawful order made by a court 
of justice or by a person or body of persons authorized by any Act to make or give the 
order, other than an order for the payment of money, is, unless a punishment or other 
mode of proceeding is expressly provided by law, guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding two years; 
or 

(b) an offence punishable on summary conviction. 
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Intimidation 

423. (1) Everyone is guilty of an indictable offence and liable to imprisonment for a term 
of not more than five years or is guilty of an offence punishable on summary conviction 
who, wrongfully and without lawful authority, for the purpose of compelling another 
person to abstain from doing anything that he or she has a lawful right to do, or to do 
anything that he or she has a lawful right to abstain from doing, 

(c) persistently follows that person; 

(d) hides any tools, clothes or other property owned or used by that person, or deprives 
him or her of them or hinders him or her in the use of them; 

(e) with one or more other persons, follows that person, in a disorderly manner, on a 
highway; 

(f) besets or watches the place where that person resides, works, carries on business or 
happens to be; or 

(g) blocks or obstructs a highway. 

Mischief 

430. (1) Everyone commits mischief who wilfully 

(a) destroys or damages property; 

(b) renders property dangerous, useless, inoperative or ineffective; 

(c) obstructs, interrupts or interferes with the lawful use, enjoyment or operation of 
property; or 

(d) obstructs, interrupts or interferes with any person in the lawful use, enjoyment or 
operation of property. 

d) Oil and Natural Gas Act, S.N.B. 1976, c. 0-2.1 

8 Subject to this Act, Crown lands may be entered upon and explored for oil and natural 
gas with the consent of the Minister of Natural Resources upon such terms and 
conditions as he prescribes. 



, ' - 32-

9(2) Subject to this Act and the regulations, 

(a) the holder of a licence to search, well licence or lease or the holder's agent, has the 
right to the use and possession of whatever part of the surface of the location that is 
necessary for the purpose of exploring for, winning, extracting and delivering oil or 
natural gas, or both, from the location, and 

(b) the holder of a geophysical licence or the holder's agent has the right to the use and 
possession of whatever part of the surface of the location that is necessary for the 
purpose of exploring for oil or natural gas, or both, from the location. 

15(2) Unless a condition exists that in the opinion of the Minister is a danger to any 
person or to public or private property, the Minister shall not cancel a geophysical 
licence under subsection (1) until he has given the holder thereof thirty days notice, or 
such longer time as he deems advisable, to rectify the default, and if such default is not 
rectified within the notice period then the geophysical licence shall be cancelled. 

21(1) During the initial term and renewal periods of a licence to search, the licensee 
shall do or cause to be done on the area for which the licence to search was granted, 
exploratory work to the satisfaction of the Minister in an amount prescribed by regulation. 

21 (2) Before a licence to search is granted, the Minister shall require the licensee to 
deposit with the Minister of Finance an amount at least equivalent to the work 
requirement prescribed by regulation for the term of the licence to search. 

e) Geophysical Exploration Regulation - Oil and Natural Gas Act, N.B. Reg. 86-191 

39(1) If, as a result of a permittee's operations, any damage occurs, whether 

(a) by the caVing-in of the sides of a, hole, 

(b) by the interference with drainage, 

(c) by the release of underground water, or 

(d) otherwise, 

the permittee shall at his own expense take immediate steps to remedy the damage and 
prevent any recurrence thereof. 
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39(2) If property is damaged as a result of a permittee's operations, the permittee shall 
immediately restore the property as closely as possible to its original condition: 

39(3) Notwithstanding subsection (2), if it is not possible to make the repairs 
immediately, the permittee shall take the necessary steps to ensure against further 
damage and shall make the repairs with as little delay as possible. 

40 Where a permittee is informed of damage caused by his operations and fails to take 
immediate action to repair the damage, the Minister may 

(a) have the damage repaired; and 

(b) require the geophysical licensee for whom the permittee was conducting the 
operations, in addition to any other penalty to which he may be subject, to be assessed 
the cost incurred in making the necessary repairs. 

f) Licence to Search and Lease Regulation - Oil and Natural Gas Act, N.B. Reg. 2001· 
66 

4(2) A tender for the purchase of a licence to search under section 17 of the Act shall 
contain 

(a) a deposit in an amount equal to one hundred per cent of the tendered value of the 
work to be performed during the term of the licence to search, such amount which shall 
be equal to or greater than the amount prescribed in Schedule B on each hectare 
covered by the licence to search, 

(b) an undertaking to perform the work during the term of the licence to search, 

(c) the annual rental fee for the first year of the term of the licence to search in the 
amount prescribed in Schedule A for each hectare covered by the licence to search, 

(d) a statement of the work to be done and the expenditures to be made by the applicant 
during the term of the licence to search, and 

(e) the tender fee prescribed in Schedule A. 

8 During the term of the licence to search, a licensee shall do or cause to b~ done 
exploratory work equal to the tendered value of the work. 
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8.2(1) For the purposes of this section, "force majeure" means one or more of the 
following events: 

(a) an act of God or action of a natural element; 

(b) war, revolution, insurrection, riot, disturbance, blockade or other similar unlawful acts 
against public order or authority; 

(c) a strike, lockout or other labour disturbance; 

(d) a direction, order or injunction of a court, other than a direction, order or injunction 
resulting from an unlawful act of a licensee; 

(e) a direction, order or law made by government authority, other than a direction or 
order resulting from an unlawful act of a licensee; 

(f) the refusal of any person to permit a licensee to have access to lands on 
commercially reasonable terms or within a reasonable period of time; and . 

(g) any other event in the nature of those events referred to in paragraphs (a) to (f). 

8.2(3) The Minister may renew an on-shore licence to search only if the following 
conditions are met: 

(a) the Minister is satisfied that the licensee has done or caused to be done exploratory 
work equal to or in excess of the amount prescribed in Schedule B on each hectare of 
the licence area; 

(b) the Minister is of the opinion that, during the term of the licence, a force majeure has 
resulted in the licensee being unable to do or cause to be done exploratory work equal 
to the tendered value of the work for that licence; and 

(c) the Minister is satisfied that the licensee did not contribute to the force majeure by 
negligence, misconduct or a failure to act 

10(1) If the value of the exploratory work performed during the term of a licence to 
search, or during the term of a licence renewed under section 8.2, is satisfactory to the 
Minister, on receipt of a report that is acceptable to the Minister, the Minister shall return 
to the licensee that portion of the deposit specified in the call for tender. 

10(2) If, in the opinion of the Minister, a licensee has not done or caused to be done 
exploratory work during the term of the licence to search, or during the term of a licence 
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renewed under section 8.2, equal to the amount tendered as a deposit under paragraph 
4(2)(a), the portion of the deposit that is equal to the deficiency is forfeited to the Crown. 

10(3) Notwithstanding any other provision of this Regulation, where, in the opinion of the 
Minister, a licensee has not complied with the Act or this Regulation, the Minister may 
delay the return of all or a portion of the licensees deposit that is refundable until the 
licensee complies with the Act or this Regulation. 

f) Motor Vehicle Act, R.S.N.B. 1973, c. M-17, 55. 104, 170(1) and 174(2): 

104 No person shall wilfully fail or refuse to comply with any order or 
direction of a peace officer given in respect to the direction, control or 
regulation of traffic. 

170(1) Subject to the provisions of subsection 171 (2) when traffic control 
signals are not in place or not in operation the driver of a vehicle shall 
yield the right-of-way, slowing down or stopping if need be to so yield, to a 
pedestrian crossing the roadway within a cross walk, but no pedestrian 
shall suddenly leave a curb or other place of safety and walk or run into 
the path of a vehicle which is so close that it is impossible for the driver to 
yield the right-of-way. 

174(2)Where sidewalks are not provided any pedestrians travelling along 
or upon a highway shall, when practicable, travel only on the extreme left 
side of the roadway or its shoulder, not more than two abreast, facing 
traffic which may approach from the opposite direction and shall give way 
to the left to traffic approaching on the roadway. 

g) Highway Act, R.S.N.B. 1973, c. H-5, 55. 44.1(13) and 69(1)(h): 

44.1 (13)No person shall use a highway or the land on, under or over a 
highway in contravention of this Act, the regulations, or the terms and 
conditions imposed in, by or in relation to any contract, agreement, usage 
agreement, highway usage permit or exemption. 

69(1) A person commits an offence who 
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(h) wilfully hinders or interrupts any officer, engineer or agent acting under 
the authority of the Minister in the lawful exercise of his duties. 


